Ruwayda Davids happily agreed to becoming Mohamsetend wife...

‘The only thing | wanted from him were love, respand equality. | knew I'd be
sharing him with someone else,’” says Davids.

For two years Davids was happy in her marriage.

‘| got jealous when he went to his other wife... bldgarnt to accept it. Besides, he
would always tell me if he was not coming home.

‘When he stopped telling me he was not coming hdnjust assumed he was with his
other wife. Later | found out he was seeing anotiaman. When | asked him about
it, he said | have no right to question him and tleacan do whatever he wants. |
became very depressed and would burst into telditsedime.

‘I'm not thinking of getting divorced. After eiglyears of marriage, where can | gb?’

Ruwayda Davids’ story is not an atypical one inoait Africa where Muslim marriages were
not recognized as being legal and where marriediMwsomen did not receive the same
kind of protection as most other married South &fn women. While Muslim men also had
to deal with the negative results of non-recognittbey — in the main — did not have to face
the brunt of non-recognition; patriarchy was itshnggvotection. It was cases like Ruwayda’s
that sparked the debate in South Africa aboutekhegnition of Muslim marriages and the
campaign to legislate some form of Muslim PersduaaV.

The notion of Muslim Personal Law — as being extiset of the broader sharfi — is a fairly
recent concept. It can be traced to the coloniabdevhen Muslim lands (and India, which
was not a majority Muslim country) were ruled byr&uean colonial masters who decided to
allow Muslim communities their own legal code iremoés family law was concerned, while
imposing criminal and other laws from the colonéal systems. Subsequently, after gaining
independence, many Muslim countries adopted MP4_fasily law code while retaining the
bulk of the criminal and commercial law of the f@antolonial rulers. In the decades
following the end of colonialism and with the miggaam of Muslims to countries with

majority non-Muslim populations, new Muslim commiigs in these countries began
demanding the right to exercise their own family aode, in accordance, they said, with the
requirements of the sharfi.

Muslim Personal Law and Apartheid

In the South African context, the call for the implentation of Muslim Personal Law
resulted from the very real hardships faced by Must and especially Muslim women like
Ruwayda Davids — because of the non-recognitidiuglim marriages. Muslims had been
living in South Africa from just after the arrivaf the first colonialists on its shores, having
been taken there by the Dutch as political exitesas slaves. Until 1884, Muslims were not
even allowed to practice Islam publicly; such angriwas punishable with death. Through
Dutch and British colonial rule and through theipeiof apartheid from 1948 to 1994,
Muslim marital unions were not recognized as béagitimate unless they were registered in
the civil courts. The apartheid government hadseduto recognize Islamic unions because
they were regarded as ‘potentially polygamous’ sMaas abhorrent to the Calvinist
sensibilities and morality of the upholders of &peid. (The non-recognition of polygynous
unions also affected a large number of indigenoue@ns who were involved in such




unions. Polygyny has been a feature of indigendusah life for centuries. Such recognition
was also prejudicial against women, especiallyghmso were in marriages where they were
not the first wives.) The result was that Muslimmen, in the main, were deprived of the
protection that was given to other married womenhaylaw. They faced a number of
difficulties and were particularly disadvantage@nplivorce or upon the death of their
husbands with regard to issues like inheritancstarly and maintenance, especially since the
dominant arrangement in South African families wamatriarchal one where the husband was
not only the head of the household but was als@wreer of all or most of the family’s

assets. It was within this milieu that the call kduslim Personal Law emanated from within
the country’s ‘ulam fraternity. The ‘ulam felt that — as those who were conducting Muslim
marriages and divorces through their informal jiadies — they wanted state sanction and
recognition — and the power that goes with it ttoee their judgments — of these marriages
and divorces as legal.

South Africa’s apartheid government had — despsteancerns about the immorality of
polygamy — attempted to woo the Muslim communityhvaromises of the recognition of
MPL. The last such attempt was in 1985. Such retiognvould, of course, have been
significant for a community whose marriages wereraoognized as legal by the state and
many of whose children were therefore illegitimdatbis illegitimate status further
disadvantaged Muslim women that were already desaidhged by being Black and living
within patriarchal Muslim communities. Such attempy the state, however, were
continually opposed and thwarted by Muslims and IMusrganizations that were engaged in
the anti-apartheid struggle, particularly the Moskouth Movement (which was established
in 1970) and the Call of Islam (which was estaldtsin 1984). Any handout by the apartheid
state was viewed by these activists as an attengokaption into state structures and, thus,
any acceptance of such handouts were regardedsasfaollaboration with the apartheid
state.

The 1980s were characterized by many such attdoygtse Nationalist Party government to
co-opt sections of Black communities and attraeicBIsupport. For example, the Tri-cameral
parliament in 1983 attempted to co-opt so-calletidns and Coloreds by incorporating them
as junior partners into a segregated parliameat;hbmelands’ (or bantustans) attempted to
co-opt sections of African elites by granting theome form of limited self-government in
pieces of territory but in a manner that they waalldays be beholden to the apartheid state;
the legal recognition of registered trade unioierahe Riekert and Wiehahn Commission
report was an attempt to blunt the political ratel &ffectiveness of the unions in the anti-
apartheid struggle. The various factions of ther@tion movement consistently rejected such
attempts. No such handouts were regarded as abteptasubstitutes for majority rule. The
one exception was the decision — after much fidetgate — of the bulk of the trade union
movement to accept registration. It was a strateginoeuvre: register and get legal
recognition and be able to serve the working aasee effectively. The state’s plan at co-
opting trade unions went terribly wrong as recdagnitind legalisation of their activities
allowed unions the space to organise legally argtdav at phenomenal rates. In the same
way that other attempts at co-option were vieweskdling out to the apartheid state and in
the spirit of ‘No Compromise® activists also viewed the apartheid state’s attamp
recognize Muslim Personal Law as a tool of co-aptad was it was thus rejected by
progressive Muslims.




MPL in a Democratic South Africa?

Many Muslims therefore saw the MPL discourse, pal#rly as it unfolded in the 1990s, as,
firstly, a way of easing the burden they faced asramunity and, secondly, as a way of
acquiring a sense of legitimacy for their uniond #meir children who, until then, were
regarded as bastards. But for Muslim women, manyhafm also viewed the impending
introduction of Muslim family legislation as somm# of panacea that will solve the problem
they had experienced, the manner in which the diseowas initially framed was not
destined to ease their burden but, rather, toitegi their oppression. It was this realization
that spurred on progressive Muslims and Islamidriests to throw themselves into the MPL
arena. In 1993, just months before South Africais lemocratic elections, a delegation
representing some of the main ‘ulaorganizations in South Africa met with the African
National Congress (ANC) to ask that the ANC comntésif to the recognition of MPL when
it becomes the government. The ‘ulgraf course, correctly predicted that the ANC would
win the elections in the looming post-apartheidt8dfrica. When the ANC insisted that it
would not be willing to discuss a new MPL regimeept with a broad representative group
of Muslims rather than with representatives frongk sectors, it created the opportunity and
space for a progressive Muslim intervention anedivement. The shape of this involvement
and intervention and the battles that resultecethem within the Muslim community are the
main focuses of this chapter.

It is important to state at this point that, in 8oAfrica, the state of the MPL discourse and
the conservativeness or progressiveness of thaiulise at any particular point in time is not
necessarily directly related to or reflective of state of forces within the Muslim
community. An example would be the current phadéaglim communal politics. Arguably,
conservative and traditionalist trends within So@ftica’s Muslim community are currently
powerful and ascendant while progressive Muslindéscies are weak and fractured. The
reasons for this are many but this is not the plackvell on them. The important point,
however, is that despite the state of play of tivasmus forces, the progressive voice has
increasingly become louder and more visible inNt&_ discourse. The way in which the
Draft Bill on Muslim marriages has been craftethdicative of this. | need to point out,
however, that all the credit for this cannot belatted to progressive Muslim groups but is a
combination of their contributions and that of aththat have interacted with the process,
most notably the chairperson of the South AfricamlCommission Project Team on Muslim
Marriages, Judge Muhammad Navsa. But before lingdtirther on the various contesting
forces within South African Islam, | want to brigflivert focus to the South African
constitution and its role in South African life.

It has often been claimed that South Africa hasairthe most progressive constitutions in

the world. Its Bill of Rights, in particular, isgarded as exceptional in many regards. One of
these is the enshrinement in the Bill of Rightsm{called third generation rights — such as the
rights to education, health care, food, water,a@®curity, housing and a protected and clean
environment — as basic human rightnother is its recognition of linguistic and curtai

rights’ and its acceptance that particular communitie$dcoe governed by customary
systems of family law.It is this last right, granted in Clause 3 of S®ttl5 — which section
deals with Freedom of religion, belief and opiniamich has enabled the process of
developing MPL legislation. However, it needs tonoéed that not only is this clause subject
to normal constitutional prioritizing of rights, bthat it also has a rider which specifically
states that it cannot trump any other provisionthefConstitution. The significance of this
rider — and the genesis of its inclusion — forMieL debate will be discussed later.




Having trumpeted the progressiveness of the Sofribah constitution, | want to,
nevertheless, clarify that despite this progresspigt and despite what the constitution says
about all of these rights, the Constitution is ¢an8y being pulled in various directions, and
the pulling sometimes prevents the rights guarahite¢he constitution from being realized.
For example, South Africans still suffer from payehomelessness, poor education,
inadequate health care, the cutting-off of water ever-increasing amounts of pollutants in
our environment, despite the third generationstsighauses in the Bill of Rights. Similarly,
despite the Equality Claudeyay marriages are still not legal. (They will, miiisely, be
legalized soon, but as yet they are illegal.) Amddil the Constitution’s pronouncements of
non-discrimination on the basis of gender (or rapuncements on gender equality, if you
will), according to legislation on African custorganarriages, men in such marriages may
marry an unlimited number of wives while a womarsiich a marriage can have only one
husband. Despite the rider in Clause 3 of Secttooflhe Bill of Rights — which | mentioned
earlier, customary needs do sometimes, in pracge@®@e as a counterbalancing force to what
is promised by the Constitution. The constitutiadehl, it thus seems, might not always
realizable in practice. Or, some might argue, rhight be realizable other than in literal
interpretation might suggest.

Furthermore, political considerations often alsay@ role in deciding how far society goes in
the practical granting of these rights to citizefisat is why, for example, when the fiasco
broke about a Muslim community radio station tieitised to allow women on air, certain
senior government officials attempted to quiettgmene to force the statutory Commission
on Gender Equality not to pursue the case. Thstat question is the Johannesburg-based
Radio Islam and is owned and operated by the ‘ularganization, the Jamiatul Ulama
Transvaal. Radio Islam went on air in 1995 andjviar years, operated without a single
woman'’s voice being broadcast. Women'’s voicesptiieers argued, were privatayrah)
according to Islam and therefore should not bechbgrstrange® men. A Muslim youth
organization then lodged a complaint against R&sdaon with the broadcasting regulatory
authority at the time, the Independent Broadcastiutipority. A number of groups and
organizations took up the cudgels on one or otider &f the debate, including the
Commission on Gender Equality (CGE) which suppottedyouth group. Radio Islam
lobbied ANC politicians and a senior minister cdligp one of the CGE commissioners to
demand that the Commission backed down. This peaticadio station is owned and
operated by the clergy who have control of the migjof mosques in three provinces. And,
it seemed that for some sections of the ANC thetetal potential that the clergy could
mobilize was too important a matter to jeopardizenaking a fuss about silly things like
women’s voices and silences. They were right totevd of the senior members of that radio
station, before South Africa’s last national eletin 2004, used their mosque pulpits to call
for an ANC vote.

I will now return to the issue of MPL and the fasaeontesting its meaning and the form it
should take in South Africa. As pointed out earlMPL was, from the 1980s, a field on
which the more progressive and the conservativieosicof the community did battle. But
the battle became much more intense during thesl880 beyond. The formation of the
Muslim Personal Law Board in 1994 — at the prodaihthe ANC — saw the beginning of
this intensity.

In April 1994 — weeks before South Africa’s firggrdocratic election — the ANC initiated a
process to establish a representative body of khssihat would look into MPL — particularly
the issues of marriage, divorce and inheritance, ihoould be integrated into the South




African legal system and would possibly prepardtdegislation for that purpose.This
followed the ANC-‘ulam meeting referred to earlier. The run-up to thenfation of the
Board was not always pleasant for the eight Musiiganizations initially involved in the
process. The MPL Board was launched in August 1@g4#eight founding members: the
Call of Islam, the Muslim Youth Movement and siergly organizations — the Muslim
Judicial Council, Jamiatul Ulama Natal, Jamiatuhtdh Transvaal, Islamic Council of South
Africa (ICSA), Sunni Ulama Council and Sunni Jamiatlama® The clergy groups united
into a coalition called the United Ulama CouncilSwuth Africa. By April 1995, less than a
year later, the Board was unilaterally shut dowrihzyfive clergy organizations (excluding
ICSA) that constituted the United Ulama CounciBafuth Africa (UUCSA)

The closure of the Board followed a period of iserganizing and mobilizing by the MYM
Gender Desk and the Call of Islam. The last Boaedting was characterized by sharp debate
and even personal attacks with the Call of Islach iiYM on the one hand and the UUCSA
contingent on the other. It was, in the words & observer, ‘a war zon&.The MYM

Gender Desk mobilized women that were not membeifeedBoard to attend the meeting as
observers, adding, it seemed, to the discomfasbafe of the ‘ulam These women walked

out of the meeting in frustration at the refusaltiy Board’s president, Shaikh Nazeem
Muhammad, to allow them to speak and at his ‘pesgidl decree’ that it was compulsory for
all women to wear headscarves to the meéfing.

MPL and the South African Constitution

But the Islamic feminist interventions at the Boldel were not only procedural; they were
also substantive. For the MYM and Call represevgatihis was a battle that epitomized the
‘Campaign for a Just Muslim Personal Law’ — asaswealled by the MYM Gender Dekk.
In particular, these two organizations differedhathe ‘ulam about the relationship between
the Constitution (or rather, the Interim Constibatiof 1994 as it still was) and any new MPL
regime. The Interim Constitution stated in Sectbthe Bill of Rights, in the section on
Freedom of religion:
Nothing in this Chapter [in the Bill of Rights] dhpreclude legislation recognizing:
(a) a system of personal and family law adhered todyggns professing a
particular religion; and
(b) the validity of marriages concluded under a systémeligious law subject to
specified procedures.

The progressives, in the form of the MYM and thdl G&lslam, argued that a new MPL
regime must be based on the principle of gendealéggand must be consistent with the
Interim South African Constitution. They were pautarly concerned about MPL falling foul
of the Constitution’s equality clause which sarder alia:
No person shall be unfairly discriminated agaidsgctly or indirectly, and, without
derogating from the generality of this provision,ane or more of the following
grounds in particular: race, gender, sex, ethngoeral origin, colour, sexual
orientation, age, disability, religion, conscienbelief, culture or languagd®.

The UUCSA, on the other hand, had been demandatgtty MPL regime must be exempted
from the Bill of Rights. In the words of the repeesative of the Jamiatul Ulama Natal, as
articulated later at a constitutional assembly ingathat was considering changes to the
Interim Constitution:




To avoid a conflict between Muslim Personal Law atfter fundamental rights, it is
recommended [that] the freedom of religion clauselHe Bill of Rights] be qualified
to give it overriding effect®

But the UUCSA was intent on ensuring that its positvould be the only acceptable Muslim
position. At the second MPL Board meeting, Maul¥oaus Patel, the president of the
Jamiatul Ulama Natal, demanded that all membetseoBoard sign a declaration recognizing
MPL as supreme over any other |&This after the Call of Islam’s Rosieda Shabodi&id s
Muslims could not be exempted from provisions &f Bill of Rights. She was echoing
positions that her organization and the MYM hadidiett on much earlier, after discussions
had started regarding the recognition of Africarstdmary Law. Both groups had insisted
that any system of customary law could not be exedhfsom the Bill of Rights. The MYM’s
National Gender Desk Coordinator, Shamima Sha#resenting the view of many Islamic
feminists throughout the country as had been datied at various consultations and through
a number of public statements, had argued thabmasly or religious law

cannot be exempted from the Bill of Rights and lbmeed to perpetuate inequalities.

To even consider exempting any sector of sociemyfbeing covered by the Bill of

Rights is an injustice and makes a mockery of tiie'B

The Call of Islam’s Fatima Hujaij said that sheagized the absolute equality of men and
women ‘as sanctioned by the Qur".*® The MYM Gender Desk’s legal and theological
experts, Soraya Bosch and Ebrahim Moosa, had glte&dn the argument further and had
called for a review of MPL to make it consistenttwiegal transformation in South Afriéa.
For these Muslim progressives, the Interim Constituwas not (and the new Constitution
would not just be) a foreign document that belonigeothers and which they had to engage
and interact with in order to secure their rigiRather, they felt a sense of ownership over the
Constitution and a sense of belonging to the potiest helped to bring it about. Many of
them had been deeply involved in the anti-apartheitygle, some had been detained and
some had witnessed friends or relatives beingditkethe struggle. The Constitution was
their document and they could not accept that this doatithat they had fought so long and
hard for would be contradictory to the Qur'which they regarded as their ultimate
inspiration and guidance. The UUCSA recognizedddnager of such a position which would
insist on gender equality. Hence, after unilatgralbsing down the MPL Board, UUCSA
accused the MYM and the Call of Islam of ‘questianthe supremacy of Muslim Personal
Law in relation to the Bill of Rights and accus&drm of “og)lposing any legitimate efforts to
achieve the legal recognition and implementatiomMBL"".

Finally, when the Interim Constitution was redrdfte accommodate all the thousands of
submissions on various issues, it seems that #feeds did consider the call of the ‘ulato
give the constitutional clause on family law ‘ovding effect’ — but they did not give it the
kind of consideration that the ‘ulanmad hoped for. The Constitutional Assembly adopted
Constitution which strengthened the clause. ltalfuersion, in the section on Freedom of
religion, belief and opinion — Section 15 of thdl Bf Rights — read:
(3) (a) This section does not prevent legislaterognizing
(i) marriages concluded under any tradition orsteay of religious,
personal or family law; or
(ii) systems of personal and family law under amaglition or adhered to by
persons professing a particular religion.
(b) Recognition in terms of paragraph (a) mustdeststent with this section
and the other provisions of the Constitution.




Rather than allowing the clause to override otlspeats of the constitution, the drafters
sought to ensure that the clause wawtihave any kind of overriding effect. The Islamic
feminists regarded this as an important victory.

Beyond the Board

After the collapse of the MPL Board, Islamic fensisi— especially within the MYM Gender
Desk — continued with their ‘Campaign for a Justsia Personal Law’ as part of their
broader ‘Gender Jili’.?* That continuation saw the Desk shift its focust &&gan attempts

to influence the Muslim experience of family lawdbgh the courts. But what exactly should
be the form of the recognition of MPL was contestatbng Islamic feminists. One view
within the MYM and among other progressive Muslwes that MPL should not receive
more than a minimal acknowledgement by the stadetfzat only Muslim marriages should be
recognized. This, it was argued, would afford bigitetection to women because they viewed
the civil courts as more trustworthy in safeguagdivomen’s rights than the clergy
organizations.

The MYM Gender Desk wanted to start creating pren&lin court that would provide a de
facto recognition of Muslim marriages. One landmeake that the Gender Desk was
involved with was spearheaded by Soraya Bosch. lag/ger with the Legal Aid Clinic at the
University of Cape Town, she represented Thoer&gands in the Rylands vs. Edross case
in the Cape Town Provincial Court in 1996. Rylahdd sued her ex-husband for a range of
maintenance and other benefits after he had diddree The decision of the cotirvas a
limited victory for Islamic feminists because altighh Rylands was not awarded all that
Bosch had hoped for (such as an ‘equitable’ shitieecestate), she was awarded benefits that
went beyond what the ‘ulanwould normally agree to award at the time: arreaintenance
and a conciliatory gift. In fact, Edross’ lawyemdhcalled a few ‘ulamas expert witnesses to
argue that Rylands demands were not in accordaitiedslamic law. Bosch had used
someone else from the ‘ularfraternity to back up her case, the MYM'’s EbralNtaosa. But
perhaps the most important result of the case hatsatthough the marriage in question was
illegitimate in that it had been performed only@ciing to Muslim rites, the court
nevertheless recognized it as a legal contracs, alawing other aggrieved Muslim women
the option of using the courts to obtain justicéh@ case of divorces.

Shaikh, Bosch and Moosa also persisted in themgits at educating Muslims about the
issues surrounding the implementation of MPL intB8@frica and in raising the issues in
broader forums. This often resulted in clashes beivthe MYM and the ‘ulam This is well
illustrated in one case when Shaikh participated oadio talk show discussing MBf The
show resulted in a brief three-letter dialogue lBstmvher and the UUCSA. The exchange
began with the UUCSA asking Shaikh to retract testant she had made on national radio
where she claimed that the Qur'did not give husbands the right to ‘unilaterad @xtra-
judicial’ divorce and that this was an issue thegdaed reforn?® If she did not retract, they
threatened, she would face a ‘public rebut@After receiving her detailed refutation of their
objections’” UUCSA abruptly ended the conversation, tellingi€hzhat her opinions were
‘devoid of substance’ and ‘display gross ignorararel praying that God gave her the
guidance to be able to ‘submit full§?.That ‘dialogue’ was a reflection of the new coefide
that Islamic feminists had developed through th@0%9In her letter, Shaikh accused the
‘ulam body of being discourteous, and invited it to mgked on its threat of a ‘public
rebuttal’, expressing the hope that any such rabwibuld include her responses.




Throughout these debates and battles, there wassrcessues that remained the main causes
of dispute. Some of these carried over into lagary as well. The following table gives a

brief idea of come of the enduring questions opdis and what positions were taken on them
during the debates around the MPL Board and beyamntil about 1999. The positions are
arranged into two columns, the first dealing witsitions taken by UUCSA and the second
covering positions on the same issues as takehebylYM and the Call of Islam.

UUCSA MYM / Call of IsSlam

Shari'ah Courts:MPL must be No shari’ h courts. MPL must be
implemented through a system of  |adjudicated by civil courts.

‘shari’ h courts’ which will be a
parallel system to the civil court systg
These courts will be staffed by ‘ulam

Jurisdiction: All Muslims must be Individual Muslims must have a choige:
subject to MPL. either MPL or civil marriages. And
even after an MPL marriage, spouse
can choose to divorce outside of the
MPL.

Marriage officers:Will be ‘ulam and, [Can be either male or female depending
hence, male. on competency and registration.

Constitution:Role of the Constitution |Constitution — especially the Bill of
must be minimized. Rights — must be suprerfié.

Jurisprudential School (Madhhab): [Madhhabmust be irrelevant. One
Different codes for people of differenfuniform code merging theadhahib
schools fhadhahib.

\*2J

Apart from substantive issues of dispute betwekamis feminists and conservatives
regarding MPL, there were also structural and degaional issues that contributed towards
creating the impasse on the MPLB. One of thesetiaguestion of the kind of recognition
and form of implementation of MPL. The ‘ularbodies motivated for a regime that would
result in the establishment of ‘shah’courts’ to implement Muslim Personal Law. These
courts, as far as the ‘ulangroups were concerned, would be staffed by ‘ulamall male —
who have a largely conservative approach to Istageneral with regard to issues of Islamic
jurisprudencefi{gh) and of reinterpretation of Islamic scripture amdparticular, with regards
to the rights of women and hence to MPL. The Istaf@minists would have none of it. Far
from supporting the notion that all Muslims shofdd under the jurisdiction of such courts
(as the ‘ulam wanted), they argued that, firstly, there showddb such courts and that
adjudication on MPL matters must be resolved bgtexg civil courts and, secondly, that
Muslims should be given a choice about whether thayted their marriages to be governed
by an MPL regime or by the civil law. The lattersgmn, as might be expected, drew the
criticism that Islamic feminists were willing to mpromise on the law of God and to
subjugate it to a secular constitution. Progressuslims also argued that marriage officers
need not be only males and not only from the ‘ulamganizations.

This debate about the structure of the implementaif MPL points to an important fact
beyond the dispute itself: it suggests that thgdriglebate was more than just about differing




interpretations of what Islam requires in termsnafrriage and divorce, more even than the
issue of gender justice and women'’s rights. In, fdxet debate reflected differing
understandings of the place of Muslims and Islathiwia secular democratic state. Some
groups, like the Islamic Unity Convention (IUC)aheed this more fundamental question.
That is why the IUC premised its objection to thBIMB process on the question of whether
Muslims could, in fact, engage with a secular stasethe process assumed) or not. That is
why they later responded to the MPL Issue Papédtedirdy the South African Law
Commission, by saying that the SALC was attemptmgnpose its own ideological views
on the Muslim community’. The IUC also criticizduktissue Paper for betraying a
‘Eurocentric bias’. More significantly, however, svas comment that the proposals of the
commission and the introduction of Muslim Persdrak ‘as a system of law into South
African law... stand rejected in their entiref)'These comments exposed a problematic area:
could Muslims accept and be happy with an amputetesion of the sharih within a

secular state and give up the demand for its fullementation in an ‘Islamic state’? Clearly,
the IUC thought not. This issue of the relationsbfipMuslims to a secular state was linked to
another fundamental issue: how should Muslims edlathe South African constitution —
first the Interim Constitution of 1994 and then ®8wuth African Constitution of 1996.

For the conservatives, such as the ‘ularoups, the constitution was a necessary evilttSou
Africa had arrived at a particular political disgation through a long and hard struggle and
this constitution was the outcome of that strugBlet. most of the ‘ulamhad refused to play
any role in that struggle and in the process diziag this new constitution. The struggle, the
dispensation that resulted and the constitutiorevaéirforeign to them. The anti-apartheid
struggle was, as they had declared repeatedlyeid®80s, a matter okufr (rejection of

faith) politics’. Nevertheless, they had to relaie¢he Constitution and the process around its
drafting because it invaded their professional @eate domains. They decided to engage
with it, therefore, in a manner that would minimiteimpact on their lives. That is why,
during constitutional assembly hearings before 1886 United Ulama Council had
demanded that the Interim Constitution clause éBHl of Rights, Section 14, granting the
possibility of the recognition of customary systemh$amily law, should have a statement
exempting this clause from other provisions ofd¢bastitution. This was essentially an
attempt to undermine the equality clause. Progredduslims hit back by, firstly, insisting
that there was nothing unlislamic about the congiituand, secondly, by claiming ownership
of the constitution. It was a document they hadyfddor, they said. It belonged to them too
and they were willing to defend it. Particularlyhat was encapsulated in the equality clause
was part of the essence of the anti-apartheid gletand they were not willing to give that up.

This importance that Islamic feminists placed an @onstitution was also partly the reason
that they insisted that Muslims should be alloneedhoose whether they wanted their
marriages to be governed by a new Muslim Persoaal legime or by civil law. This choice,
they believed, would allow Muslim women who felathhey would be oppressed under an
MPL system to be able to choose an alternatives pbsition also exposed a fear among the
feminists: that the MPL legislation might be agaith® interests of Muslim women and,
hence, that they needed to be provided with arafgsmechanism’. The ‘ulamon the other
hand, insisted that all Muslims should be subjet&l, whether they wanted to or not.
(This, of course, raised the question of how onghtiliegally define a Muslim, an issue that
virtually no one wanted to debate.)

Another of the early substantive issues that waedaby many ‘ulamwas that of the
jurisprudential schoolnjadhhab that MPL legislation should adhere to. Their iiegwas




that it should cater for each of the Sunni scheefsarately. (The Jaf’ari Shi'a school, as far
as they were concerned, should not be catered &ik. n the words of one clergyperson:
‘The Shi'as can get their own Muslim Personal LaWwrogressive Muslims argued that there
should be a single piece of legislation which togdk account the most appropriate views of
the various schools to the South African contextahich would be applicable to all
Muslims, regardless of their individual schoolsisTposition was not a new one. It followed
on the position of Islamists within the MYM, for&xple, who had argued for the past three
decades that Muslims need not be forced to folloywane particular school.

South African Law Commission Process

In 1997, the South African Law Commission, uporuexj from the government, called for
nominations of people to be on a Project Team oslidumarriages. The task of the Project
team would be to draw up proposals for legislatiat would be submitted to parliament for
adoption. Most of the ‘ulamorganizations nominated people from within thamks, e.g.
Maulana Abbas Ali Jeenah (president of the Jamldkaina Transvaal) and Mohamed Shuaib
Omar (of the Jamiatul Ulama Natal). The MYM GenBessk nominated Bosch and Moosa.
The appointment of the Project Team was made onl®99 — just before South Africa’s
second national election — by then Minister of idgestDullah Omar. Skeptics suggest that the
announcement was delayed in order for the ANC toeggaMuslim votes. Other rumors have
it that the ‘ulam organizations lobbied to prevent Bosch and Moosia tbeing appointed.

By 1999, however, Bosch had died (in October 1888 Moosa had fled the country after
his house had been bombed, allegedly by the Cap@ doganization, People Against
Gangsterism and Drugs (Pagad). MPL had faded tdoaickground of the agenda of Islamic
feminists from around 1997. However, the issue grasn new impetus with the 1999
announcement. The project team consisted of Prigader, Justice Muhammad Navsa and
another member of the Law Commission, three norsiné¢éhe United Ulama Council, a
senior advocate, two members of parliament anccadeamic. Only three of these were
women — academic Najma Moosa, MP Farida Mahomed.andCommission member Z.
Seedat.

In the middle of 2000, the South Africa Law Comriosss Project Team on MPL released an
Issue Paper on MPY.The release of this document jolted many of thwise had followed

the MPL discourse closely in the past but who hexbine quiet on the issue. It also saw the
entrance into the battle of at least one new aifttite Islamic feminist project. Apart from

the Muslim Youth Movement Gender Desk and a nuroberogressive Muslim individuals,

a new organization called Shura Yabafazi had jashiformed (in 2000) and decided to

begin intervening in the process. The organizasiord@me is a combination of the Arabic

word shura(consultation) and the IsiXhosa woYébafaziof women). Except for one

person, all the members of Shura were Muslim wolaewers. Working independently of
other progressive groups and individuals, Shuraghadmber of internal discussions about
what kind of Muslim Personal Law its members wdikd to see operating in South Africa.

It also made submissions on the Issue Paper arsg@guént documents prepared by the South
African Law Commission Project Team (a Discussiapd? and a Draft Bill). After

comments had been received on the Draft Bill, alfuersion of the Draft Bill was released in
July 2003. This has been submitted to the Depattofddome Affairs for submission to and
adoption by parliament. While groups like the MY MdaShura Yabafazi seem to have
accepted the Draft Bill as most likely the bestgiale legislation they could get (despite
aspects of it which they do not agree with), thayehindicated that they would be prepared to
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lobby within parliament to ensure that the mostdgersensitive legislation possible gets
passed.

Substantive Disputes on SALC Documents

Before discussing some of the most striking issieispute in the Draft Bill on Muslim
marriages and the previous versions of this doctiftlea Issue and Discussion Papers), an
important point relating to the role of Islamic fiemnsts in this process needs to be noted.
Despite what | have said above about their comnmtrteethe new constitution and to the
new democracy, Islamic feminists are, neverthelgssiarily Islamists. Their fundamental
commitment, they would claim, is to God and to tlagjenda to realize justice in the society
in which they find themselves and, by extensiortheaworld as a whole. This is an important
point to note because most Islamic feminists irtbst the notions of gender justice that they
propagate and the versions of Muslim Personal ltetwthey argue for, are not based on
abstract notions or on notions external to Islawch lstamic scriptures. Indeed, Islamic
scriptures often provide thraison d’etrefor their positions. Hence their insistence thatLMP
must be reformed, that Islamic scripture and tlregisth must be reinterpreted and that the
battle for Muslim women'’s rights must be foughttbe basis of Islamic scripture rather than
apart from it or by rejecting it. Some Islamic femsts believe that attempting to impose
secular discourses onto such processes would lmeceuroductive. Since it is their objective
Is to guarantee the rights of women under any Musglersonal Law regime, Islamic
feminists believe this task has to be accomplighesearching for, finding and highlighting
the progressive and the libratory aspects of Istasuripture, exposing those threads that point
to the protection of women'’s rights (the ‘true’ rmage of the Qurh) and contextualizing
those that seem to disadvantage women in relatiomen.

From the beginning of the process of arriving atEwaft Bill on Muslim Marriages, there
were a number of questions that were contestednetdmes resulting in acrimonious
exchanges. | have dealt with some of these is;aréisran the discussion about the Muslim
Personal Law Board. Many of these questions wereatedly raised at each step of the way,
with each new document and in numerous worksholasdither by the Project Team or by
organizations like the Commission on Gender EqualitMuslim organizations such as
Shura Yabafazi or the Muslim Youth Movement Gerdesk. | will discuss how some of the
following of these questions have been resolvaterDratft Bill:

« Supremacy of the constitution and the courts

* Madhab

* Gender in/equality
 Polygyny

* Talaq

* Marital property regime

e Buy-in / buy-out

* Marriage contract

* Age of Consent

e Custody and maintenance
* Mediation and arbitration.

One of the common threads throughout the procesbdrn the role of the constitution and of
the courts. Many respondents of a conservative e remained unhappy about the fact
that they would have to accept the primacy of thetls African Constitution — equality
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clause and all. Islamic feminists — who celebrakexfact that such a constitution had been
adopted after a long and hard struggle — rejoitedeafact that any MPL legislation will have
to be subject to it. Their submissions — partidyldrose of the Muslim Youth Movement and
the Muslim Youth Movement Gender Desk — also seemest an enormous amount of trust
in the civil courts. Clearly, their positions ingtregard were not completely objective: they
were comparing the protection that women couldmget the courts as compared to the
protection or sympathy women could get from undadfigudiciaries with no judicial authority
— the ‘ulam bodies. Even the fact that the justice systemnudbeen completely
transformed after the end of apartheid did notrdéem. Perhaps, like good believers, they
were considering a future time when things wouldéter. The ‘ulamon the Project Team
finally came around to the need to acknowledgedheof the Constitution and the MPL
Draft Bill does not even attempt to suggest thaoitld override the provisions of the
Constitution. They must have realized that it wdodda strange attempt indeed, especially
after the final Constitution made it clear thattonsary law will not be able to trump other
sections of the Constitution.

The Draft Bill also completely ignores the notidnStari’ h courts. Disputes arising out of
MPL, adjudication of divorces, etc, will all be dieaith by civil courts which will have
Muslim assessors. The Project Committee gaveatsores for not accepting the shdmicourt
proposal.
It found this option not to be feasible having mehanter alia, to limited state
resources, and the fact that separate disputeutesoinstitutions cannot be provided
for our country’s many religions.
It was therefore proposed that aspects of Muslimsdtal Law be implemented
through the secular courts.
Because the judges of our secular courts are bylamgg non-Muslims, it was
proposed that, in the adjudication of disputestiregato Muslim Personal Law, a
judge be assisted by two assessors who are expdstamic Law.
The assessors would have the power, together hatfutge, to determine disputes of
fact and law, and the decision of the majority ktegiresent a decision of the cotfrt.

Very bravely, the Project Committee also took andlestion of the jurisprudential school
(madhhab — but without explicitly stating so. Initially ¢h'ulam agreed among themselves
that issues of Muslim personal law should be detmethe basis of thrmadhhalof the
spouses. (And they insisted that the legislatidhneit cover followers of the Ja'famadhhab
since, as far as these ‘ulanvere concerned, Shi’as were not really Muslimsi) tBe Bill —
when passed into legislation — will apply to adinéseof all schools. It combines the rulings
of the various Sunni schools. Judge Navsa, chaopeof the committee, noted this fact in a
number of interviews and said that the attempteydommittee was to arrive at MPL
legislation that would allow the most ease for Nlasl Hence no one particular school was
strictly adhered to.

An enduring dispute and one that has cut acrossakenf the substantive disputes, as can be
expected, has been the issue of gender equalitgdquality). The debate began playing
itself out from the formation of the MPL Board atfegn through the constitutional assembly
hearings. It was during these hearings that théednilama Council proposed that the Bill of
Rights clause relating to customary law should iekp state that it was not subject to the
rest of the constitution so as to prevent the édesng subject to the equality clause. The
debate continued playing itself out as the vardasuments from the South African Law
Constitution were issued and debated. And thedeartsan be seen quite clearly in responses
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to the Draft Bill and in the Bill itself. Islamieminists were as keen to see gender equality
within the formulations of the various sectionglo# Bill as the ‘ulam were keen to protect
the Bill from this notion. Some of that disputaticen be seen in the following discussion.

In terms of the substance of the proposed legisiathe two issues of greatest and most
vehement disagreement were polygyny and the hu&baniateral right to repudiate his wife
(talag). Polygyny and its regulation was an issue thatwlam and other conservatives dug
in their heels on — despite the fact that in S&\ftica there is not a very strong tradition of
polygyny among Muslims. The ‘ulanwould have liked a situation where a man would be
able to marry up to four women with no impedimantkis way and with no obligation on

him to inform his existing wife or wives. ProgressiMuslim groups would have liked a
situation where polygyny was regulated to suchxderg that it would become virtually
impossible. The Draft Bill takes a middle path + albowing unfettered polygyny but, at the
same time, not regulating it into non-existenceleiinands that permission for a polygynous
marriage be sought from a court. The court mayapptrove such a marriage if it believes that
the husband will not be able to ‘maintain equab&gween his spouses as is prescribed by the
Holy Qur'an’. Further, ‘all persons having a sufficient interen the matter, and in particular
the applicant’s existing spouse or spouses angdrb&pective spouse, must be joined in the

proceedings®?

Islamic feminists must have realized that the nseiggestion that thalaqissue was
problematic and in need of reform was like a rad tio the ‘ulam. Nevertheless, like bulls in
a china shop (or, perhaps, cows in a china shiogy, pursued the matter until the end. The
‘ulam wanted legislation to grant husbands the unilateght to issue the verbal
proclamation of théalageven without any reason (and including the threeniatalaqin

terms of which the thretalags, issued three months apart as stipulated in thie 1Q may be
collapsed into three proclamations issued in ottieg). Following their notion that any MPL
legislation must reflect gender equality, progressiwanted to somehow give wives an equal
talagright and to regulate thalaqg so that it could not be used arbitrarily by hustsar©One
way of doing this was to explicitly give wives thght to divorce through the mechanisms of
thefaskhandkhula’ — which was not too much of a battle, despiteutisp about what the
valid reasons could be for these divorces and ey might be done. But regulating the
talaq itself proved more difficult. At the last hearingsnvened by the Project Team, in
January 2003, the Muslim Youth Movement Gender Dresk still trying to have its way on
this issue. Its tactic then was to use a convollagit with complicated definitions to propose
that marriage contracts should stipulate that gbavere using thiafwid al-talaq
mechanism (which may be used by a husband to delagaright oftalaqg to his wife) to
delegate their right of divorce to the court othie minister of justice. This would mean that
no husband could use thaaq except if a court issued it on his behalf. The argat was
imaginative and gripping, but unwinnable. Instethe, Draft Bill allows a delegatddlaq by

a husband to his wife and requires that irrevoctdéss be approved by a court. The three-
in-onetalaq, a long-time complaint of Muslim women, is still @ptable in terms of the Draft
Bill.

Initially, there was also a huge battle aroundisisee of the marital property regime that
could be adopted by a married couple. The ‘ulamsisted that the only acceptable regime
would be one where the spouses were married atgromunity of property and without
accrual. Progressive Muslims argued that spousmgdbe given a choice and that no
particular regime — out of community with accrualf of community of property without
accrual or in community of property — was morenstathan any other. The Draft Bill makes

13



the default regime one that is out of communitpperty without accrual, but allows the
option of it being one of the other two if the pastso desire and agree. The Muslim Youth
Movement was asking that the default should beobabmmunity of property with accrual,
but it was not able to get this past the Committee.

Some other issues that were hotly debated incltiidex of the marriage officers (the Draft
Bill allows marriage officers to be either malefemale); the marriage contract, with Islamic
feminists having insisted that there must be mgerieontracts and that the prospective
spouses should be able to insert into it any canditthat they wish — including, for example,
wives stipulating that their husbands may not magain — (the Draft Bill makes a marriage
contract necessary but the ‘pro forma’ marriagereah that has been promised by the Project
Team has still not been drafted); the age of cans@me conservative sections wanted to
reduce it to puberty, the Draft Bill keeps it at)l@nd custody (the Draft Bill leaves the
decision completely to the court to decide on tagidof the best interests of the child). The
term ‘irretrievable breakdown’ as a reason for anaa applying for daskhdid not go down
well with conservative sections of the communityct only the ‘ulam — who, despite
accepting the unilateral right of the husband t@dtie, couldn’t accept that an ‘irretrievable
breakdown’ of a marriage was enough of a reasoa feoman applying for a divorce. The
amended Bill says, instead, thaaakhcould be applied for by a wife for a range of remso
including if ‘discord between the spouses has undexd the objects of marriage, including
the foundational values of mutual love, affectioompanionship and understanding, with the
result that dissolution is an option in the circtemses™*

With all these strange and unfamiliar notions (fany Muslims) about the role of the civil
courts, gender equality and the right of womenravent polygyny, etc, it is understandable
that a number of individuals and groups — albed minority — have announced that they will
not accept MPL legislation. That they also do ramept the jurisdiction of a civil marriage
means that any followers they might have will deweth common law marriages which will
be adjudicated over by the courts as common lawiaggs. The results might not be pleasing
to spouses placed in this situation. But, thesegg@damantly maintain their rejection of
MPL and the Draft Bill. In the words of the Jamidtllama KwaZulu Natal (previously the
Jamiatul Ulama Natal), ‘After wide consultation winembers of the legal fraternity and
constitutional experts it was established thateh®mno guarantee that the Shariah will be
preserved in its pure and pristine form by mearth@MPL.*> The Jamiat was initially part

of the process but it seems that internal pressane more conservative members has forced
it to adopt this new position. Many of those whedgaken this position, however, will most
likely be dragged into the process once the letijgidbegins being implemented. The
alternative — especially for groups like the JaolisBiama KwaZulu Natal which spends
much of its time on MPL-type issues — if they exiduhemselves will be to become
somewhat irrelevant to the daily lives of Muslims.

Conclusion

The battle for Muslim Personal Law legislation bagn a long and exhausting one. Over the
past decade, it has been a battle between conseraad progressive sections of the Muslim
community, attempting to influence the draftingegislation by the Project Committee of the
South African Law Commission. The Commission haalfy arrived at a Draft Bill that most
sections of the Muslim community have decided tweat Very few role-players are
completely pleased with the document, but mosttfeslit is a document that they can live
with. For the ‘ulam, the passing of the Bill into legislation will stee legitimization of
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Muslim marriages and a way in which marital disgutaght be resolved more efficiently
than the current situation where the ‘ulaattempt to implement MPL in an informal way
and without the necessary power (except moralptoree their rulings. For progressive
Muslims, the Draft Bill reflects more of their ptiens than even they believed would be
contained therein, and protects Muslim women muokenthan the current situation does.

However, with this lengthy discussion about ledislaand constitution and the attempts at
ensuring gender justice within them, it might berapriate to grant the last word on this
topic to constitutional expert, J.D. van der Vyver:
| often wonder whether we do not rest our hopesrnaoh upon constitutions, upon
laws and upon courts. These are false hopes; keliey these are false hopes. Liberty
lies in the hearts of men and women; when it cdhes&, no constitution, no law, no
court can save it; no constitution, no law, no tean even do much to helpt.

na’'eem jeenah
presentation at
International workshop on “Shari’ah Debates andRsrceptions by Muslims and Christians
in Selected African Countries”
Organised by the German Institute for Middle Easid&s, University of Bayreuth, Germany,
held in Limuru, Kenya
July 2004
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